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ORIGINAL

RECEN..

A7 Cﬁ"‘D I”O‘“ 510‘{
BEFORE THE ARIZONA CORPORRTtON COMMIS%I?N
b 82C -2
COMMISSIONERS Anzona Comoration Commission
DOUG LITTLE, Chairman DOCKETED
it DEC 02 2016
TOM FORESE DOCKETED BY
ANDY TOBIN é&
IN THE MATTER OF THE FORMAL
COMPLAINT OF TALKING ROCK DOCKET NO: W-02824A-16-0409
RANCH ASSOCIATION FOR
COMMUNITY PRESERVATION ICR WATER USERS ASSOCIATION, INC.’S

CONCERNING BILLING DISPUTE WITH MOTION TO DISMISS OR IN THE
ICR WATER USERS ASSOCIATION, INC., | ALTERNATIVE, MOTION TO STAY
A PUBLIC SERVICE CORPORATION
LOCATED IN YAVAPAI COUNTY,
ARIZONA.

Pursuant to the provision of A.A.C. R14-3-101(a), and Rules 12(b)(1) and (6) and 7.1 of the
Arizona Rules of Civil Procedure, the ICR Water Users Association, Inc. ("ICRWUA") hereby
respectfully moves that the complaint filed by Talking Rock Ranch Association For Community
Preservation ("Association") be dismissed for lack of subject matter jurisdiction and/or failure to state
a claim upon which relief can be granted, or in the alternative, stayed pending resolution of Yavapai
County Superior Court action P1300CV201600805 captioned ICR Water Users Association vs.
Talking Rock Ranch Association For Community Preservation, a copy of which is attached hereto as
Exhibit 1.

Introduction

Both the Association and ICRWUA are non-profit corporations. ICRWUA is entirely

customer owned and operated. In contrast, the Association’s officers and directors are representatives

of the Talking Rock Ranch developer. Upon information and belief, not one of the Association’s




directors or officers actually resides within the Talking Rock Ranch.

The Association contractually agreed to pay the Arizona Corporation Commission
("Commission") approved rates for all water delivered to the Association. This contract has
undisputedly been breached by the Association which underpaid $54,172.02 for the water it received
between January 2011 and January 2016. The underpayment initially was due to a billing error. The
Association was notified of an underpayment issue in February 2016. Following a series of
discussions seeking to resolve the matter, ICRWUA submitted a July 1, 2016 billing for the total
amount due. A copy of the July 1, 2016 billing statement is attached to the superior court complaint as
Exhibit A. Six days later the Association filed an informal complaint with the Commission.
Commission Staff looked into the matter for three months and never suggested to ICRWUA that the
amount billed was not due and owing. Efforts to resolve the matter continued until October 14, 2016
when the Association rejected ICRWUAs offer to accept payment over a six (6) year period.

In order to enforce its contractual rights and secure full payment for the water used by the
Association, ICRWUA filed suit in Yavapai County Superior Court on October 28, 2016. ICRWUA
delayed serving the complaint and provided the Association another opportunity to resolve the matter.
The Association, however, filed its complaint with the Commission seeking "a substantial reduction or
elimination" of the charges it owes for the water it received. There is no legal basis supporting the
relief requested. For the reasons set forth below the complaint must be dismissed.

Motion to Dismiss

The Association’s complaint must be dismissed because it intrudes upon the exclusive

jurisdiction of the superior court and fails to state a claim for which relief can be granted.

A. Lack of Subject Matter Jurisdiction

The Association’s complaint must be dismissed for lack of jurisdiction. Disputes involving
whether a contract is enforceable or breached, even when one party is a utility, is left to the exclusive

jurisdiction of Arizona courts. See Ariz. Const. art. 6, § 1; General Cable Corp. v. Citizens Ulilities
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Co., 27 Ariz. App. 381, 386, 555 P.2d 350, 355 (1976) ("We agree with the trial court that the
construction and interpretation to be given to legal rights under a contract reside solely with the courts
...."); see, e.g., Nelson v. Rice, 198 Ariz. 563, 567, 13, 12 P.3d 238, 242 (App. 2000) (noting that
the trial court has to determine whether a contract is unconscionable as a matter of law). In fact, more
than fifty years ago our supreme court stated that: "No judicial power is vested in or can be exercised
by the corporation commission unless that power is expressly granted by the constitution." Trico Elec.

Coop. v. Ralston, 67 Ariz. 358, 363 (1948). And although the Commission has broad jurisdiction over

"public service corporations" pursuant to Article 15 of the Arizona Constitution, the provision does not
give the Commission jurisdiction to entertain and resolve contract claims. See Trico, 67 Ariz. at 362-
65 (comparing Arizona Constitution Article 15 to Article 6, and concluding that the Constitution
vested no jurisdiction in the Commission to construe contracts and determine their validity); see, e.g.,

Ariz. Corp. Comm'n v. Tucson Gas, Elec. Light & Power Co., 67 Ariz. 12 (1948).!

ICRWUA'’s filed rates and charges are part of the contract between it and the Association. See

U.S. Airways, Inc. v. Qwest Corp., 238 Ariz. 413,416 11 (App. 2015) affrm 'd with portion

depublished 2016 Ariz. Lexis (2016) (state public utility tariffs are binding on all customers); Sommer
v. Mountain States Tel. & Tel. Co., 21 Ariz. App. 385, 388 (1974) (the subject tariff became part of the

contract between Mountain Bell and plaintiff).

There is no dispute regarding the applicable rates and charges. The enforcement of those
charges is a matter of contract between ICRWUA and the Association and is the fundamental issue
involved in this case, as well as in the superior court action filed by ICRWUA. Therefore, the
Commission lacks subject matter jurisdiction and the matter must be dismissed pursuant to Rule

12(b)(1) of the Arizona Rules of Civil Procedure.

! The foregoing paragraph is taken from an unpublished memorandum decision (Johnson Utils., LLC v. Swing

First Golf, LLC, 2015 Ariz. App. LEXIS 167(2015)). ICRWUA relies on the authorities cited, not the
memorandum decision.




B. Failure to State A Claim For Which Relief May Be Granted

The complaint must also be dismissed for failure to state a claim for which relief may be
granted pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure. Motions to dismiss for
failure to state a claim assume allegations in the complaint are true and attack the legal sufficiency of

the complaint. Dressler v. Morrison, 212 Ariz. 279, 280 Y2 (2006); Mohave Disposal v. City of

Kingman, 186 Ariz. 343, 346 (1996). Dismissal is appropriate where the plaintiff is not entitled to
relief under any statement of the facts which is susceptible of proof under the claim as stated in the
complaint. /d.

In this instance, the Association asserts "the alleged billing error actually began in early 2011
when the ICRWUA changed internal billing software, causing an incorrect multiplier to be applied to
the Association’s water rate." "On July 1, 2016, the Association received a formal invoice from
ICRWUA for account number 9701001, alleging an outstanding balance of $54,172.02." The
invoice, which is attached to the complaint, details the meter reading, the amount originally billed and
the amount of the underbilling on a month by month basis and demonstrates that $54,172.02 was in
fact under-billed. "ICRWUA continues to insist that the Association pay the entire amount."

The Association’s complaint acknowledges that A.A.C. R14-2-409.D.1 states "[e]ach customer

shall be billed under the applicable tariff indicated in the customer’s application for service." By its

July 1, 2016 invoice, ICRWUA ensured that the Association was billed under the applicable tariff.

The result was an outstanding balance of $54,172.02.
The Association further quotes portions of Decision No. 70977 wherein the Commission

expressed concern "about this Company’s commitment to following the Commission’s Orders and
rules."? Yet, on the face of the complaint the ICRWUA seeks only to bill the Association "under the

applicable tariff" (i.e., to follow A.A.C. R14-2-409.D.1) by correcting an inadvertent underbilling.

2 ICRWUA’s contracted manager had improperly implemented, (without approval of either the Commission of the
ICRWUA Board) a hydrant charge for water haulers and construction water; in an effort to discourage water theft, which
had been a problem. Decision No. 70977, Finding of Fact 46, pp. 15-16.
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Importantly, the Association cites no law, rule or order that precludes ICRWUA from
correcting the billing error and charging the Association the tariffed rate for the water the Association
received. The Commission clearly knows how to impose a specific limit if it so desires. The
Association correctly notes that "[i]f this was a billing error involving electric service, the
Commission’s rules would limit recovery of underbilling” citing A.A.C. R14-2-210(E)(3). The rules
governing water, sewer, gas and telephone service contain no such limitation for correcting an
underbilling due to a billing calculation. Thus, the Commission intended such a limitation to apply
only to electric service. Expressio unius est exclusio alterius -the expression of one thing is the

exclusion of the other. See Southwestern Iron & Steel Indus. v. State, 123 Ariz. 78, 79 (1979) (specific

inclusion in the administrative rules of the requirement that the $25.00 filing fee be applied per claim
on Type A claim applications and its exclusion from the similar rules applying to Type B claims

implies that filing fees for Type B claims were to be on a per application basis); Bushnell v Superior

Court, 102 Ariz. 309, 311 (1967) (a listing of exceptions excludes others).
The Commission is obligated to evaluate the Associations allegations under its rules as they

currently exist. Ariz. Mun. Water Users Ass’'n v. Ariz. Dept. of Water Res., 181 Ariz. 136, 141, (App.

1994) (ADWR must follow the adopted Second Management Plan in determining compliance with

conservation restrictions); McKesson Corp. v. Ariz. Health Care Cost Containment, 230 Ariz. 440, 444

1 12 (App. 2012) (AHCCC could not pursue enforcement action beyond that permitted by its rules,
even if otherwise within its statutory powers). The Commission neither prohibits nor limits
ICRWUA's right to correct an underbilling due to a billing calculation error. Moreover, the
Commission requires ICRWUA to bill for all water at its Commission approved rates. See A.A.C.
R14-2-409.D.1. This is precisely what ICRWUA has done.

The Association has cited no law or rule that allows it to receive water at a rate different from

other customers in its class. As referenced above, the law is clear — all of ICRWUA’s customers are

bound by the Commission approved rates. See A.R.S. §40-344.A (prohibiting a utility from granting




any preference or advantage to any person as to rates). ICRWUA is obligated to bill the Association at
those rates. See A.A.C. R14-2-409.D.1. The Association has no right to the relief requested — a
preferential water rate for a five-year period.

Moreover, relieving the Association of its obligation to pay the Commission approved rates
would constitute improper retroactive ratemaking for the benefit of a single customer. Retroactive
ratemaking occurs when the Commission requires refunds of an established, approved rate that is final.

Pueblo Del Sol Water Co. v. Arizona Corp. Comm'n, 160 Ariz. 285, 287, (App. 1988) citing City of

Los Angeles v. Public Utilities Comm’n, 7 Cal.3d 331, 102 Cal.Rptr. 313, 497 P.2d 785 (1972); Pacific

Tel. and Tel. Co. v. Public Utilities Comm'n, 62 Cal.2d 634, 44 Cal.Rptr. 1, 401 P.2d 353 (1965).

ICRWUA has billed the Association for water consumed at its Commission approved rates. If the bill
is reduced or eliminated, as requested by the Association, the Association will have received a
preferential discount. While this may not constitute a refund, it has the same impact on ICRWUA - it
will not receive and retain the revenues authorized by the Commission for the water delivered to the
Association.

There simply is no authority for the Commission to grant the relief requested by the

Association under any statement of the facts which is susceptible of proof under the claim as stated in

the complaint. The complaint must be dismissed for failure to state a claim for which relief may be

granted.

For the foregoing reasons, the Association’s Complaint should be dismissed pursuant to Rule
12(b)(6) of the Arizona Rules of Civil Procedure.

Alternative Motion to Stay

In the event the Commission concludes it has concurrent jurisdiction with the superior court to
hear the complaint and that the Association has stated a claim for which relief might be granted under
some statement of the facts susceptible of proof, then ICRWUA respectfully requests the Commission

stay action on the complaint to afford the superior court to address the breach of contract claim.
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ICRWUA pursued its remedy in the courts only after months of unsuccessfully seeking the
Association’s agreement to pay for the water it received over a reasonable period of time. ICRWUA
had no ability to compel the Association to come before the Commission and filed an action in the
Yavapai County Superior Court. Only then did the Association file a complaint with the
Commission. While first to file is not necessarily determinative, it is a factor that weighs in favor of
allowing the superior court action to proceed to conclusion.

Another factor supporting a stay is the fact that this matter is fundamentally a breach of
contract action - the type of matter which, if not within the court’s exclusive jurisdiction, is certainly
one well within the court’s ability to process and to do so expeditiously.

A final, but important reason to stay the Commission action is the Commission’s inability to
enter an enforceable money judgment against the Association. Rather, at most the Commission can
authorize ICRWUA to discontinue water service if the amount is not paid. ICRWUA has no desire to
terminate water service to the Association. ICRWUA seeks to be paid for the service it has provided
at the Commission authorized rate. ICRWUA also desires access to the post judgment enforcement
remedies only available with a court judgment, such as judgment liens, garnishment and attachment.
None of these remedies are available to enforce a Commission decision rendered in ICRWUA’s favor.

For the foregoing reasons, ICRWUA respectfully requests, that if this action is not otherwise
dismissed, the Commission stay proceedings on the Association’s Complaint and allow the parties to
resolve the matter before the Yavapai County Superior Court.

RESPECTFULLY SUBMITTED this 2nd day of December, 2016.

LAW OFFICES OF
WILI}AM_P. SULLIVAN. PLLC

S LA 7.7
William P. Sullivan, Esq.
501 E. Thomas Road

Phoenix, Arizona 85012
Attorneys for ICR WATER USERS ASSOCIATION
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PROOF OF AND CERTIFICATE OF MAILING

I hereby certify that on this 2nd day of December, 2016, I caused the foregoing document to
be served on the Arizona Corporation Commission by delivering the original and thirteen (13) copies
of the above to:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

COPY of the foregoing emailed and mailed
this 2nd day of December, 2016, to:

Fennemore Craig

Patrick Black

2394 East Camelback Road
Suite 600

Phoenix, Arizona 85016-3429

ML 24
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LAW OFFICES OF T+ -Peputy

WILLIAM P. SULLIVAN. PLLC

William P. Sullivan, Esq. (#005956)

501 E. Thomas Road

Phoenix, Arizona 85012

Tel: (602) 393-1700

Fax: (602) 393-1703

Email: wps@wsullivan.attorney

Attorneys for [CR WATER USERS ASSOCIATION

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAI

Oacory 201600805

ICR WATER USERS ASSOCIATION, an | Case No.:
Arizona non-profit corporation,

Division
Plaintiff,
COMPLAINT
vs.
(Breach of Contract)

TALKING ROCK RANCH ASSOCIATION
FOR COMMUNITY PRESERVATION, an
Arizona non-profit corporation,

Defendant.

Plaintiff alleges:

1. Plaintiff, ICR WATER USERS ASSOCIATION ("ICR"), is an Arizona non-profit
corporation organized and existing under the laws of the State of Arizona and doing business in
Yavapai County, Arizona.

2. Defendant, TALKING ROCK RANCH ASSOCIATION FOR COMMUNITY
PRESERVATION (“TRRA”), is an Arizona non-profit corporation organized and existing under

the laws of the State of Arizona and doing business in Yavapai County, Arizona.
3. All events relevant hereto took place in Yavapai County, Arizona. Jurisdiction and

venue are proper.

4. ICR provides water service within a portion of Yavapai County, Arizona pursuant to
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a certificate of convenience and necessity granted by the Arizona Corporation Commission
(“Commission”).

- TRRA is a water customer of ICR.

6. As a water customer of ICR, TRRA has contractually agreed to pay for all water
received from ICR at the tariffed rate authorized by the Commission.

7 3 Due to a clerical error in preparing the billing statements sent to TRRA, TRRA was
under billed and underpaid for water service provided by ICR for the period between January 12,
2011 and January 17, 2016 in the cumulative amount of $54,172, which amount includes $3,300 in
associated taxes.

8. The quantity of water received by TRRA is undisputed.

0. The applicable approved tariffed rate for water received by TRRA is undisputed.

10.  The amount under billed by ICR is undisputed.

11.  Following discussions between ICR and TRRA and failed attempts by ICR to
establish a mutually agreeable payment schedule for the portion of the water received by TRRA but
not previously billed, ICR, on July 1, 2016 billed TRRA $54,172 for water received by TRRA for
which TRRA had not previously paid. A true and correct copy of the billing statement is attached
hereto as Exhibit A and incorporated herein by this reference as if set forth in full.

12.  The billed amount was due and payable within fifteen (15) days from July 1, 2016
and became delinquent as of July 18, 2016.

13. A late charge and/or deferred payment charge of 1.5% of the unpaid balance accrues
monthly.

14, TRRAs failure to pay and continued failure to pay is a breach of the contract
between ICR and TRRA.

15. ICR is entitled to payment by TRRA of the amount of $54,172 for the water

delivered to TRRA, which amount includes $3,300 in associated taxes.
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16.  ICR is entitled to payment of 1.5% per month of the unpaid amount until paid
commencing with July 18, 2016.

17. As this matter arises out of contract, ICR is entitled to an award of its attorneys’ fees
pursuant to A.R.S. § 12-341.01.
18.  ICR s also entitled to an award of its costs pursuant to A.R.S. § 12-341.
WHEREFORE, ICR WATER USERS ASSOCIATION requests judgment against
TALKING ROCK RANCH ASSOCIATION FOR COMMUNITY PRESERVATION as follows:

a. For damages in an amount of $54,172, plus a late charge or deferred payment charge

of 1.5% of the unpaid balance per month commencing with July 18, 2016.

b. For court costs;

& For attorneys’ fees, which if judgment is taken by default or prior to a responsive
pleading being filed shall be limited to $850.00; and

d. For such further relief as the Court deems just.
DATED this E 2’7* day of October, 2016.

LAW OFFICES OF
WILLIAM P. SULLIVAN, PLLC

N .

William P. Sullivan
501 E. Thomas Road
Phoenix, Arizona 85012




EXHIBIT A




ICR Water Users Association
C/o Wallace & Associates

302 W. Willis Street, Suite 105 e  Prescott, Arizona 86301
Phone (928) 445-6561  Fax (928) 445-1830

July 1, 2016

Talking Rock — Landscape Meter

P.0O. Box 10000

Prescott, AZ 86304

Re: Account 9701001 —- Billing for difference in Multiplier

Billing Period: January 12,2011 to January 17,2016

Water Charges $50,871.69
Gallon Tax 3 6998
Sales Tax § 31.230.35
Total Amount Due $54,172.02

wahik A detailed breakdown of charges Is attached *****
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1]_02/18/2015] 5150.00] 187.195| 18,719,500 [ ol @ §000|  sooof 224t Jéopa) osa JINTY] 0.
[ 52| D3/21/3015| $160.00] 187.255) 18,729,500 [ [ [ soon|  so.gof il ] T inja|  SHIRG 50.00
53| o4/18/2015] sisa00| 19ma81] 19,018,300 288.600] 72,000) 216600 $1.37100  SiEA|  MQTJopE|  [MM| A lafy] sy 51,417.6%
54| 05/13/2015] Siec.00] 193.893] 19.355,500| d4ido0| 7 269.400| $1.635.00)  $§2.22] Sl IniS (2046 am [T} [ 17 51.726.43
[ 581 0s/15/2015] Si600al 197,035) 19,703,5¢0) 344,000 72.000| 272.003] SiBesgo|  $224] Al  JTAT4)  AM) Hal]  Shis §1.740.23
56| 07/:7/2035| 515000, 201723 20172, a6B.800]  72.000| 356.800| S127acol  s3os| Araromly mis|  an} LG smen 52.399.35
| 57 08/1872025] 5150.00 A21}  20,432,300] 259.800| 72,000 1E7.800| §1.227.00|  S1.69] )4 Joyd i) am a3 | ) $1,295.53
(58| o3f16/2015] S180 07,278 727, 2957000 72,000] 223,700 $1,406.50 187 w0 LT T 52T $1485.13
83| 10/18/2015] $160 210486 21,048,600 3208000 72,000] 24£800] $1,533.00 S208! jodituif| [L2a)] ma J'TH 0 5151770
_I_D_ LE/IBFI005) SLGOCOE 211,155 21,259,500 70,500 200 o _ 538360 50 48 LR o xr ] Jr¥ . 299,
61] 1sr2aas| sisece| 21a.:8s| 21,129,500 o [ 0 sco0l  sogol  _traduis i [T 14 50.00)
62| oun/acis| sieooo] ziniss| 21119500 o 0 0 50.00)  S0.00| i dufa fgnou] g )| &4 sa00
6] Total Under-Bill $54,172 02
[T I
[0 HNale 1- June 2005 TR 1or 2° Meder: Firsl 72,000 g $4/1000 g; Abowe 72,000 g S5/1060 g; Meter Charge 5160
[ Mote 2- Under-Bllling = {Meter Charge + Water § - Water charge] * 1 0835 » (ACC Tax - Gallon Tax)
&7 Mot 3- Sans Taxin 2011, 2012 & 2013 was 7.35%. Sales Tax in 2014, 2015 8 2016 Is 6.35%.
£3 |Note 4- Columns 8 K. LM &N 'ezeumthe&!lnlliﬁm“o'llmm | ] 1




